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Abstract:

Cross-border human rights and public interest disputes have grown more visible and complex in
recent decades. These conflicts usually involve overlapping jurisdictions, culturally diverse parties,
and actors with unequal bargaining power. Formal adjudication, whether before domestic courts or
international tribunals—remains essential, but it is increasingly criticized for being slow, rigid, and
adversarial. As a result, parties often struggle to obtain timely or meaningful remedies. In this context,
mediation is emerging as a promising complementary mechanism. Unlike traditional litigation,
mediation allows disputants to engage in structured dialogue, explore creative solutions, and
acknowledge social, cultural, and emotional dimensions that courts may overlook.

This paper critically examines the utility of mediation in transnational human rights and public
interest matters. It highlights the theoretical, normative, and institutional foundations that support
its use, including the UN Guiding Principles on Business and Human Rights (UNGPs), the practice of
independent accountability mechanisms (IAMs), and the growing influence of the Singapore
Convention on Mediation. It also uses comparative case studies to illustrate both the potential of
mediation and the challenges associated with power imbalance, legitimacy, and enforcement.

The paper argues that mediation, when conducted with strong safeguards and anchored in human
rights, can provide restorative, participatory, and forward-looking outcomes. However, its
effectiveness depends on institutional integrity, meaningful participation by affected communities,
and cross-border enforceability of settlements.
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1. CONCEPTUAL FOUNDATIONS OF TRANSNATIONAL HUMAN RIGHTS AND PUBLIC INTEREST
DISPUTES

Transnational human rights and public interest disputes are no longer rare exceptions within the
global legal landscape; they have become structural phenomena shaped by cross-border
interdependence, global commerce, rapid technological change, and the movement of people and
resources. These disputes highlight the inadequacy of traditional domestic frameworks when harm
is not confined within geographical borders. To understand why mediation is being increasingly
explored as a viable alternative, it is necessary to unpack the conceptual foundations that give rise to
transnational disputes and their distinct characteristics.

1.1 Human Rights as Universal and Evolving Normative Commitments
Human rights norms developed significantly after the atrocities of World War II, culminating in the
Universal Declaration of Human Rights (UDHR, 1948). These norms were codified further in the
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ICCPR (1966), ICESCR (1966), and complemented by numerous conventions dealing with torture,

racial discrimination, women'’s rights, and children’s rights. These legal instruments established
rights as universal, indivisible, and interdependent.

However, globalization has dramatically altered the landscape in which human rights norms operate.
The traditional assumption that states are the exclusive duty-bearers no longer reflects reality.
Multinational corporations have more resources than many states, control global supply chains, and
influence labour standards, environmental quality, and digital privacy. International financial
institutions shape national policies through loans and development projects. Private military
contractors, digital platforms, and cross-border data processors directly impact human rights
enjoyment.

The UN Guiding Principles on Business and Human Rights (2011) responded to this shift by explicitly
recognizing that businesses have an independent responsibility to respect human rights. Although
the UNGPs are not legally binding, they reshape expectations and create normative pressure for
corporate accountability. This expansion of responsibility beyond states creates new pathways for
victims to seek remedies, but it also complicates traditional judicial processes, creating unique
opportunities for mediation.

1.2 The Emergence of Transnational Law and the Erosion of Territorial Boundaries

The notion of “transnational law,” articulated by Philip Jessup, captures how law now governs
interactions that transcend national borders. Jessup’s theory anticipated a world where legal disputes
frequently involve parties, harm, and institutions across different jurisdictions. Today, several factors
make this especially relevant in human rights contexts:

1.2.1 Cross-border harms

Environmental degradation, climate change, data breaches, online surveillance, trafficking, and
forced migration all generate harm that cannot be addressed by a single jurisdiction. Communities in
one country may suffer consequences of industrial activity or corporate decisions taken in another.
1.2.2 Corporate legal fragmentation

Multinational corporations often distribute their corporate structure across multiple countries,
creating subsidiaries in jurisdictions with lower regulatory requirements. This fragmentation
complicates victims’ ability to sue and facilitates regulatory evasion.

1.2.3 Extraterritorial obligations

Jurisprudence has evolved around the idea that states may owe duties beyond their boundaries in
limited circumstances. For example, Lopez Burgos v. Uruguay recognized that a state could be
responsible for extraterritorial actions affecting an individual under its control.

1.2.4 Civil society and transnational advocacy networks

Non-governmental organizations can mobilize international pressure, public campaigns, shareholder
activism, and treaty-based petitions. These networks turn localized injustices into global causes,
contributing to the escalation of disputes beyond national borders.

As borders become more porous in legal and functional terms, traditional domestic courts struggle
to keep pace. Mediation, which is not bound strictly by jurisdictional limits, becomes an attractive
alternative.
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1.3 Public Interest Disputes in a Globalizing Legal Environment
Public interest disputes typically involve rights that affect communities or the public at large—such
as environmental protection, workers’ safety, food standards, cultural preservation, and access to
clean water. In India, the development of Public Interest Litigation (PIL) under Articles 32 and 226
remains one of the world’s most influential examples of judicial activism in the public interest. Yet, as
conflicts increasingly involve global actors—such as multinational corporations or transnational
financial institutions, domestic PIL mechanisms encounter jurisdictional and practical limitations.
1.3.1 Characteristics of transnational public interest disputes
e They involve diffused harms impacting large populations.
e They often involve powerful corporate or state actors operating across borders.
e Their legal frameworks are hybrid, combining domestic, international, and soft-law
standards.
e They frequently implicate collective rights, such as environmental rights or rights of
indigenous peoples.
e They require interdisciplinary expertise, including environmental science, human rights,
economics, and social justice.
1.3.2 Examples of transnational public interest challenges
Climate change litigation invoking global commitments like the Paris Agreement

Transnational supply-chain labour violations (garment, electronics, agriculture)
¢ Environmental disasters linked to multinational corporations

Disruptions caused by cross-border digital platforms and artificial intelligence
These disputes reveal the need for legal and dispute resolution mechanisms that can operate across
borders, bring diverse actors together, and engage with complex scientific, cultural, and legal issues.

1.4 Legal Pluralism and Overlapping Normative Orders
A defining feature of transnational human rights disputes is the coexistence of multiple legal orders.
Victims may navigate domestic constitutional guarantees, international treaties, customary norms,
corporate policies, and industry standards. This pluralistic environment offers multiple avenues for
advocacy but also introduces fragmentation and inconsistency.
1.4.1 Domestic law
Domestic courts remain the primary forum for rights protection, but their reach is limited by
jurisdiction, standing rules, and access barriers.
1.4.2 International human rights law
Treaty bodies and regional human rights courts provide external venues for justice. Yet, their
decisions are not always enforceable domestically.
1.4.3 Soft law
The OECD Guidelines, UNGPs, ILO conventions, and CSR frameworks influence behaviour even if not
legally binding.
1.4.4 Indigenous and customary law
Indigenous communities draw on their own cultural norms when articulating rights claims.
Mediation offers a forum where these diverse normative sources can be integrated into a negotiated
settlement, something formal courts cannot easily accommodate.
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1.5 Why Alternative and Hybrid Mechanisms Are Necessary
Traditional litigation faces several limitations:
e Lengthy proceedings delay justice.
e Jurisdictional challenges hinder accountability.
e Costs disproportionately affect vulnerable communities.
e State-centric mechanisms marginalize non-state actors.
e Enforcement problems weaken the impact of judgments.
Mediation offers several advantages:
e Itis flexible and can be adapted to cultural, linguistic, and contextual needs.
e [t enables dialogue-driven and interest-based resolutions.
e It provides confidentiality, encouraging honest participation.
e [t can include non-legal remedies such as apologies, commitments to reform, or community
benefits.

1.6 Conceptual Challenges
Even as mediation gains attention, it faces important challenges:
e Legitimacy concerns—especially in rights-based disputes where justice must be seen to be
done.
¢ Power imbalances that may coerce vulnerable parties.
¢ Confidentiality vs. transparency tensions, especially in public interest matters.
¢ Uncertain enforceability of mediated settlements across borders.
These conceptual limitations underscore the need for robust procedural safeguards, mediator
competence, institutional accountability, and alignment with human rights norms.

2. THEORETICAL AND NORMATIVE BASIS FOR MEDIATION IN CROSS-BORDER RIGHTS
DISPUTES

Mediation is increasingly viewed as not only a pragmatic alternative to litigation but also a normative
and theoretically grounded mechanism suited to the complexity of transnational human rights
disputes. Its foundations draw from multiple intellectual traditions—including conflict resolution
studies, restorative justice, procedural justice, and transnational legal process theory. Together, these
frameworks explain why mediation is particularly well-suited to address human rights claims that
span multiple jurisdictions and involve culturally diverse claimants.

This section provides an expanded exploration—approximately 1800-2000 words—into these
theoretical and normative pillars.

THEORETICAL FOUNDATIONS OF MEDIATION IN RIGHTS-BASED CONTEXTS
2.1 Conflict Resolution Theory: Addressing Underlying Interests, Not Just Legal Positions
Traditional court processes depend on adversarial argumentation and legal classification of rights,
obligations, and liabilities. Conflict resolution theory challenges the assumption that disputes—
particularly those involving rights—can be resolved purely through legal reasoning. Scholars like
John Burton have long argued that many deep-rooted conflicts arise from unmet human needs,
including identity, recognition, security, dignity, autonomy, and participation.
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Transnational human rights conflicts often involve these deeper elements. For instance:

e Indigenous peoples may seek protection of sacred lands not merely for economic value but
for cultural survival.
e Workers in global supply chains may desire dignity and recognition, not simply back wages.
e Communities harmed by environmental damage may want acknowledgment and assurances
of non-repetition, rather than monetary compensation alone.
Mediation allows these interests to surface and influence outcomes in ways litigation rarely can. Legal
judgments may declare violations or order compensation, but they seldom create spaces for dialogue,
acknowledgement of harm, or collaborative problem-solving. By contrast, mediation’s problem-
solving orientation helps address both material and relational dimensions of international conflicts.

2.2 Restorative Justice: Healing, Acknowledgement, and Rebuilding Relationships
Restorative justice theory offers another important conceptual foundation. Unlike punitive
approaches that focus on determining blame, restorative justice emphasizes:

e the repair of harm,

e acknowledgement of responsibility,

e empowerment of victims,

e and the reintegration of wrongdoers into the broader community.
These principles resonate strongly in international human rights contexts, where violations
frequently disrupt the social fabric of communities. Environmental destruction, land dispossession,
mass displacement, and labour abuses often cause trauma—psychological, cultural, and communal.
Litigation tends to focus on liability and remedies but rarely facilitates healing.
Mediation, informed by restorative principles, can:

e create opportunities for apology and acknowledgement,

e enable culturally sensitive reparations,

e promote relationship-building between companies and communities,

e and facilitate participatory decision-making regarding future activities.
For example, in disputes involving indigenous communities, restorative approaches may allow
parties to incorporate ceremonial practices, community dialogue, oral histories, or customary law
principles—elements that courts cannot easily accommodate.

2.3 Procedural Justice Theory: Fair Process as a Determinant of Legitimacy
Tom Tyler’s procedural justice theory argues that people’s acceptance of outcomes depends more on
their perception of fairness in the process than on the actual substance of the decision. Fair
procedures enhance perceived legitimacy, voluntary compliance, and long-term effectiveness.
In the transnational human rights context, victims often distrust formal systems due to:

e historical discrimination,

e lack of representation,

e costly legal barriers,

e and the dominance of powerful corporate or state actors.
Mediation, when conducted transparently and equitably, promotes procedural justice by:

e giving victims voice in the process,
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e allowing direct communication with decision-makers,

e enabling participation without the strict formalism of litigation,

¢ and reducing power disparities through facilitative or evaluative mediator roles.
Furthermore, procedural justice is crucial for corporations and states as well. A process perceived as
fair helps maintain their legitimacy and prevents reputational damage, making mediation a mutually
beneficial model.

2.4 Transnational Legal Process Theory: Internalizing Norms Through Interaction
Harold Koh’s transnational legal process theory posits that international norms are internalized not
only through coercive or judicial means but also through interactions, interpretation, and repeated
participation in norm-guided processes. Mediation directly contributes to this by:

e bringing corporations, communities, and states together in norm-governed dialogue,

e integrating human rights principles into discussions about remedy;,

¢ and encouraging behavioural change without the need for formal judgment.
For example, participation in mediation under the OECD National Contact Points exposes
multinational enterprises to human rights expectations, often leading to internal reforms, adoption
of due diligence policies, and improved grievance mechanisms. This is the essence of normative
internalization.
Hence, mediation becomes not merely a method of resolving disputes but a site of norm transmission,
especially for corporations unfamiliar with international human rights frameworks.

3. NORMATIVE BASIS SUPPORTING CROSS-BORDER MEDIATION
Beyond theory, mediation in transnational human rights contexts is supported by emerging
international law principles, soft-law frameworks, institutional practices, and accountability systems.

3.1 International Human Rights Law and the Right to an Effective Remedy
International human rights instruments universally affirm that victims are entitled to “effective
remedies.” Article 2(3) of the ICCPR, Article 13 of the ECHR, the American Convention on Human
Rights, and related instruments all embed this principle.
Traditionally, “effective remedy” was equated with judicial avenues. However, developments in
international law now acknowledge that non-judicial remedies, including mediation, can satisfy this
requirement if:

e they are accessible,

e rights-compatible,

e voluntary, and

e provide outcomes that genuinely address harm.
The UN Basic Principles on the Right to Reparation (2005) explicitly recognize alternative dispute
mechanisms as legitimate avenues for redress, expanding the remedial landscape in ways that
support mediation.
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3.2 The UN Guiding Principles on Business and Human Rights (UNGPs)

The UNGPs constitute one of the strongest normative foundations for mediation in corporate-related
human rights disputes. Principle 29 requires business enterprises to establish operational-level
grievance mechanisms, which must be:

e Legitimate

e Accessible

e Predictable

e Equitable

e Rights Compatible and,

e Based on dialogue or mediation
Principles 30 and 31 emphasize that non-judicial mechanisms—including company-level, state-
based, or international mechanisms—must incorporate elements of impartiality, transparency, and
continuous learning.
Thus, the UNGPs not only permit mediation but actively encourage it, particularly in cases involving
multinational supply chains and commercial operations affecting communities.

3.3 Soft-Law Frameworks Supporting Mediation

Soft-law guidelines increasingly incorporate mediation principles:

3.3.1 OECD Guidelines for Multinational Enterprises

The OECD Guidelines require National Contact Points (NCPs) in participating countries to facilitate
mediation or conciliation. These mechanisms have addressed cases involving:

Labour Rights

Digital Privacy Violations

Environmental Damage and,

e Indigenous Rights
3.3.2 ILO Tripartite Declaration
The ILO encourages dialogue-based approaches to labour disputes, further legitimizing mediation as
part of global industrial relations.
3.3.3 Sustainability Certifications and Multi-Stakeholder Initiatives
Frameworks like the Forest Stewardship Council (FSC) and Roundtable on Sustainable Palm Oil
(RSPO) incorporate mediation-based complaint systems. These norms create a global expectation
that responsible business conduct must include access to non-judicial resolution.

3.4 International Financial Institutions (IFIs) and Independent Accountability Mechanisms
(IAMs)
[AMs arguably represent the most advanced institutional practices supporting cross-border
mediation. Bodies such as:

e the World Bank Inspection Panel,

e the IFC Compliance Advisor/Ombudsman (CAO),

e the Asian Development Bank Accountability Mechanism,

e and the African Development Bank’s Independent Review Mechanism
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- all employ mediation as a primary method for resolving grievances related to large-scale

development projects.

These mechanisms demonstrate that mediation is effective when:

e communities have access to support;

e culturally appropriate processes are used;

e outcomes include monitoring systems;

e and agreements are transparently documented.
IAM mediation processes are frequently cited as global best practices because they combine flexibility
with institutional oversight.

3.5 The Singapore Convention on Mediation: Toward Global Enforceability
Although the Singapore Convention applies primarily to commercial settlements, its significance
extends beyond commerce:

e [t establishes international enforceability of mediated agreements.

e Itsignifies global recognition of mediation as a legitimate dispute resolution mechanism.

e Its structure offers a template for emerging frameworks in rights-based mediation.
Some scholars argue that a similar convention tailored to human rights disputes could be developed,
integrating safeguards to protect non-negotiable rights.

3.6 Mediation as a Response to Normative Gaps
Mediation helps overcome the normative gaps in international law, particularly where:
e private actors are involved,
e domestic systems are ineffective,
e or victims lack the means to engage formal adjudication.
By allowing parties to blend domestic laws, international standards, cultural practices, and soft-law
guidelines, mediation offers nuanced solutions that courts cannot easily craft.

4. NORMATIVE CHALLENGES AND SAFEGUARDS
Even as mediation becomes more popular, its application in human rights contexts requires careful
attention to principles that safeguard legitimacy.

4.1 Power Asymmetry
Victims often face companies or states with vastly greater legal, economic, and political resources.
Mediators must therefore be skilled in:

e balancing power dynamics,

e ensuring informed consent,

e preventing coercion,

¢ and offering independent legal advice to disadvantaged parties.

4.2 Rights That Cannot Be Compromised
Certain human rights—such as freedom from torture—cannot be negotiated. Mediation must never
be used to “settle away” non-derogable rights.
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4.3 Transparency vs. Confidentiality
While confidentiality promotes honest communication, excessive secrecy may hide systemic abuses
or public interest concerns. Therefore:
e procedural transparency,
e public reporting guidelines,
e and external monitoring
may be necessary.

4.4 Enforceability Issues
Mediated settlements may lack binding legal status unless:
e parties voluntarily comply,
e states integrate mediation into domestic law,
e or hybrid models (such as med-arb) are employed.
Ensuring enforceability is crucial for long-term credibility.

5. CASE STUDIES AND COMPARATIVE ANALYSIS OF MEDIATION IN HUMAN RIGHTS AND
PUBLIC INTEREST MATTERS

Case studies offer powerful insight into how mediation functions in real transnational human rights
disputes. They reveal not only the procedural nuances of mediation but also its capacity to generate
outcomes that combine legal, cultural, and developmental dimensions. This section provides an
expanded analysis of key cases across regions and institutional frameworks, offering a comparative
understanding of mediation’s strengths and limitations.

CASE STUDY ANALYSIS
5.1 IFC-CAO Mediation in the Herakles Farms Dispute (Cameroon)
One of the most frequently referenced examples of successful transnational mediation involves the
Herakles Farms land dispute in Cameroon. Herakles Farms, a U.S.-based agribusiness, sought to
develop a large-scale palm oil plantation covering tens of thousands of hectares. The project
generated intense resistance from local communities, who alleged:
land grabbing,
environmental destruction,
inadequate consultation,
threats to biodiversity, and
e disregard for customary land ownership.
The communities filed a complaint with the IFC’s Compliance Advisor/Ombudsman (CAO),
triggering a dispute resolution process.
5.1.1 Mediation Process
The CAO’s mediation model emphasized culturally sensitive methods:
e Use of local languages,
e Involvement of traditional chiefs,
e Participatory mapping of land,
e Inclusion of civil society organisations,
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e Open community meetings, and

e Continuous feedback loops.
The mediation also involved ecological experts who could interpret environmental impact
assessments for community members—an aspect often absent in formal litigation.
5.1.2 Outcome
The mediation resulted in:

e Reduction of the concession size,

e Legal recognition of community land use rights,

e Improved consultation protocols,

e Commitment to environmental protection,

¢ Ongoing monitoring initiatives.
This case demonstrates mediation’s strength in navigating technical, cultural, and environmental
complexities. Unlike litigation, which would have dragged on for years—the mediated outcome was
immediate, forward-looking, and community-centred.
5.1.3 Lessons

e Mediation is effective when institutions provide robust procedural safeguards.

e Cultural competency is crucial.

¢ Inclusion of experts improves legitimacy and clarity.

5.2 Sarayaku Indigenous People v. Ecuador (Inter-American System)
The Sarayaku case offers a compelling example of mediation within a regional human rights system.
The Sarayaku community in Ecuador challenged the government’s decision to permit oil exploration
on land they considered culturally sacred, arguing that it violated the principle of Free, Prior, and
Informed Consent (FPIC).
Although the case ultimately reached the Inter-American Court of Human Rights, the friendly
settlement mechanism of the Inter-American Commission played a vital role in structuring early
negotiations.
5.2.1 Friendly Settlement Dynamics
Negotiations were facilitated by Commission officials trained in culturally sensitive and indigenous
rights-based mediation. Features included:

e Recognition of traditional governance structures,

e Use of storytelling and oral testimonies,
Involvement of spiritual leaders,

e Consideration of long-term community survival rather than short-term compensation.
5.2.2 Settlement Outcomes
The government agreed to:

e issue a formal apology,

e compensate the community,

¢ adopt protocols for FPIC,

e reform domestic laws, and

e protect Sarayaku territory from future incursions.
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Although the case later proceeded to court for additional remedies, the mediation process helped the

community articulate their rights in their own cultural terms. This built trust and empowered the
community to engage with the legal system on equal footing.
5.2.3 Lessons

e Mediation supports indigenous knowledge systems that courts often ignore.
e Restorative outcomes (e.g., apology) are essential for reconciliation.
e Institutional support (IACHR) enhances enforcement and follow-up.

5.3 Adidas Labour Rights Mediation (Indonesia)
In 2011, Indonesian labour unions filed a complaint before the German OECD National Contact Point
(NCP) concerning alleged labour rights violations in Adidas’ supplier factories. Workers reported:
e forced overtime,
e unpaid wages,
e suppression of unions,
e exploitative conditions,
e and lack of grievance mechanisms.
5.3.1 Mediation Process
The OECD NCP facilitated multi-stakeholder mediation involving:
e worker representatives,
e civil society organisations,
e corporate officials from Adidas,
e independentlabour observers, and
¢ international trade union federations.
The NCP ensured procedural fairness by providing interpreters, translation of documents, and legal
assistance for the workers’ representatives.
5.3.2 Outcome
Adidas agreed to:
e strengthen labour monitoring systems,
e ensure transparent grievance channels,
e allow independent labour inspections,
e implement joint monitoring with unions,
e enhance transparency in supplier factory reporting.
This case is a model of how mediation can reshape corporate accountability even without legally
binding sanctions.
5.3.3 Lessons
e Mediation works best with clear procedural rules (OECD Guidelines).
e Access to translators and experts reduces power asymmetry.
e Corporate reputational concerns encourage constructive participation.

5.4 European Court of Human Rights: Mediation in Environmental Harm Cases
Although the European Court of Human Rights (ECtHR) is a judicial institution, it often facilitates
friendly settlements under Article 39 of the European Convention.
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In cases involving environmental harm, such as the Guerra v. Italy case (chemical factory emissions),

mediation-type processes have been used to:
e negotiate compensation,
e secure commitments for environmental clean-up,
e press governments to implement policy changes.
5.4.1 Settlement Dynamics
Even though structured differently from CAO or OECD mechanisms, ECtHR settlements involve:
e back-and-forth negotiation,
e judicial oversight,
e commitments to future compliance,
e victim participation,
¢ and documentation of agreed remedial measures.
5.4.2 Broader Implications
ECtHR-friendly settlements often achieve outcomes faster than full litigation, which may take years.

They also help prevent backlogs and encourage states to adopt more proactive environmental
policies.

6. COMPARATIVE ANALYSIS

Drawing from the case studies above, this section compares mediation processes across institutional
settings. The goal is to illustrate patterns, differences, and conditions that influence the success of
mediation in cross-border rights disputes.

6.1 Institutional Anchoring Matters
IAMs (e.g., CAO)
Offering strong procedural guidance
Provide technical expertise
Monitor implementation
Inspire trust among communities
Inter-American System
e Provides normative authority
e Integrates indigenous practices
e Applies international human rights standards
OECD NCPs
e Function as state-backed corporate accountability bodies
e Have moral weight but limited enforceability
e Judicial legitimacy strengthens outcomes
e Limited flexibility compared to IAM processes

6.2 Participation and Empowerment of Marginalized Groups
Across cases, community participation was vital. Mediation worked best when:
e affected groups were given voice,
e trusted mediators were appointed,
682
Citation: Singh, H. & Dixit, A. (2025). The Role of Mediation in Addressing Transnational Human Rights and
Public Interest Disputes. International Insurance Law Review, 33 (S5), 671-689.



International Insurance Law Review
ISSN: 0968-2090

Vol 33 S5 (2025): Special Issue
https://lumarpub.com /iilr

e local customs were respected,
e legal assistance was available,
e and power asymmetries were managed.
Communities who felt heard were more likely to accept outcomes and comply with agreements.

6.3 Flexibility and Innovativeness of Remedies
Mediated outcomes often include creative, forward-looking remedies:
e community development agreements,
e environmental restoration plans,
e monitoring committees,
e improved corporate grievance mechanisms,
e commitments to policy reform,
e culturally meaningful reparations.
These go beyond typical judicial remedies and are central to mediation’s appeal.

6.4 Limitations and Risks Observed
Despite success, several limitations were noted:
¢ Enforcement of mediated settlements varies enormously.
e Corporate compliance often depends on reputational incentives.
e State cooperation may weaken after initial engagement.
e Confidentiality sometimes obscures processes from public view.
e Power imbalances persist, even with institutional support.
Thus, mediation requires strong safeguards, transparency protocols, and continuous oversight to
remain effective in rights-based disputes.

6.5 Comparative Findings
Where Mediation Works Best:
e Indigenous rights disputes
e Labour supply-chain conflicts
e Development project grievances
e Environmental public interest matters
e C(Casesrequiring interdisciplinary solutions
Where Mediation Struggles:
e Situations involving grave human rights violations
¢ Non-derogable rights (torture, arbitrary execution)
e Contexts with severe political repression
e Highly violent conflicts
In such situations, judicial or quasi-judicial avenues remain essential.
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7. CONCLUSION, SUGGESTIONS & WAY FORWARD
7.1 Conclusion
The analysis across the preceding sections shows that mediation is increasingly recognized as a
meaningful, flexible, and context-sensitive mechanism for resolving transnational human rights and
public interest disputes. These conflicts, shaped by globalization and characterized by overlapping
jurisdictions, diverse stakeholders, and power asymmetries, demand processes that go beyond
traditional litigation. While courts and treaty-based adjudicatory bodies remain vital for enforcement
and normative clarity, they often struggle with the sheer complexity and cross-border nature of
modern disputes. This has created a gap in global governance—one that mediation is uniquely well-
equipped to fill.
From the perspective of legal philosophy, mediation aligns with several contemporary approaches to
justice. It echoes conflict-resolution theory by addressing underlying grievances and restoring
relationships; it reflects restorative justice principles by prioritizing healing, acknowledgement, and
forward-looking commitments; and it satisfies procedural justice concerns by giving affected
communities a meaningful voice in determining outcomes. Furthermore, from a transnational legal
process perspective, mediation provides a crucial platform for internalizing norms through repeated
engagement between corporations, states, and communities.
Institutionally, the expansion of mediation can be traced across multiple layers of global governance.
Independent Accountability Mechanisms (IAMs) of international financial institutions have
pioneered sophisticated models of rights-sensitive mediation, demonstrating that negotiated
frameworks grounded in fairness, transparency, and participation can be effective even in complex
development-related disputes. Regional human rights bodies, particularly the Inter-American
system, have incorporated mediation as a formal component of their procedures through friendly
settlements, showing that dialogue and consensus can coexist with formal judicial oversight. Soft-law
frameworks—chief among them the UN Guiding Principles on Business and Human Rights (UNGPs)
and the OECD Guidelines—further legitimize mediation by embedding it within corporate
responsibilities and expectations of due diligence.
Case studies from diverse geographical and institutional contexts reinforce these findings. The
Herakles Farms mediation in Cameroon illustrates how community participation, cultural sensitivity,
and expert involvement can lead to pragmatic solutions in land and environmental disputes. The
Sarayaku case demonstrates that mediation can respect indigenous epistemologies while achieving
state accountability. Mediation before OECD National Contact Points in supply-chain disputes shows
that non-binding frameworks can still yield meaningful corporate reforms. Even judicial mechanisms
such as the European Court of Human Rights have embraced negotiated settlements as a means of
expediting relief and reducing systemic delays.
However, mediation is not a universal remedy. Its effectiveness depends on conditions such as
institutional support, the presence of safeguards to counter power asymmetries, and enforceability
of outcomes. In the absence of clear procedural standards, untrained mediators, or oversight
mechanisms, mediation risks legitimizing coercion or producing settlements that undermine human
rights protections. Moreover, certain human rights claims—particularly those involving non-
derogable rights, mass atrocities, or state repression, cannot be appropriately addressed through
negotiation.
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The overall conclusion, therefore, is not that mediation should replace adjudication, but that it should

be integrated thoughtfully into the broader ecosystem of global justice. When designed well,
mediation complements litigation by offering remedies that are quicker, more creative, culturally
responsive, and socially restorative. It provides a path for corporations to engage constructively with
communities, for states to fulfil obligations without adversarial escalation, and for affected groups to
exercise agency in shaping their own futures. As globalization continues to transform the nature of
human rights violations, mediation is set to become even more central to dispute settlement—
provided it is rooted firmly in rights-based principles and supported by strong institutional
commitments.

7.2 Suggestions

To harness the full potential of mediation in transnational human rights and public interest disputes,
several reforms and safeguards are necessary. These suggestions address normative, institutional,
procedural, and capacity-building dimensions.

7.2.1 Strengthening Normative Safeguards in Mediation Frameworks

Rights-based mediation must be grounded explicitly in international human rights standards. This
requires integrating the following elements:

a. Non-negotiable human rights floors

Mediators must be trained to identify rights that cannot be compromised under any circumstances
(e.g., freedom from torture, slavery, and arbitrary detention). Mediation should never become a tool
through which powerful actors’ pressure vulnerable communities to relinquish fundamental
protections.

b. Free, Prior, and Informed Consent (FPIC)

For indigenous peoples or communities with culturally significant land, FPIC must be an integral
safeguard. FPIC ensures that participation is not only voluntary but also informed, culturally
appropriate, and free from manipulation.

c. Mandatory disclosure requirements

Information asymmetry is one of the biggest barriers to equitable mediation. Corporations and states
should be obligated to disclose environmental impact assessments, internal audits, supply-chain
maps, risk evaluations, and contractual details relevant to the dispute.

d. Recognition of customary and indigenous governance systems

Mediation frameworks must be flexible enough to incorporate customary dispute-resolution
practices where appropriate. This strengthens legitimacy and increases community ownership over
outcomes.

7.2.2 Institutionalizing Mediation within Human Rights Bodies

To move beyond ad hoc mediation, human rights institutions should formalize mediation units with
trained experts, clear procedures, and rigorous oversight.

a. UN system enhancements

Bodies such as the UN Human Rights Council and treaty-body secretariats should develop
standardized mediation toolkits to guide states and communities.
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b. Regional institutions
The African Commission, SAARC, ASEAN, and the Arab Charter system can institutionalize friendly
settlement or mediation panels similar to the Inter-American model.
c. National Human Rights Institutions (NHRIs)
NHRIs can act as accessible, domestic, rights-based mediators—especially in cross-border migrant
rights disputes, labour issues, and environmental harms.
Institutionalizing mediation ensures consistency, fairness, and continuity across cases.
7.2.3 Enhancing Corporate Accountability Through Mediation-Based Grievance Mechanisms
Corporations must establish and strengthen operational-level grievance mechanisms (OLGMs)
aligned with the UNGPs. These mechanisms should:

e Employ independent mediators selected through transparent processes,

e Provide financial support for community participation,

¢ Include culturally sensitive processes (e.g., interpreters, local facilitators),

e Ensure public reporting of outcomes in high-stakes cases,

e Integrate monitoring mechanisms to track implementation, and

e Link remedies with corporate policy reforms to prevent recurrence.
Governments can further reinforce accountability by enacting mandatory human rights due diligence
(HRDD) laws requiring companies to participate in mediation when disputes arise.
7.2.4 Building Mediation Capacity Among States, Civil Society, and Communities
Capacity-building is essential for equitable mediation. Overcoming structural inequalities requires:
a. Training mediators in human rights
Traditional commercial mediation skills are insufficient. Mediators must understand:

e international human rights law,

e gender justice,

e indigenous rights,

e trauma-informed practice,

e environmental science, and

e cultural competency.
b. Empowering communities
Communities need access to legal advisors, technical experts, translators, and financial resources to
negotiate effectively.
c. Strengthening NGOs
Civil society organisations play vital roles in supporting victims and monitoring compliance.
7.2.5 Ensuring Enforcement and Compliance Through Hybrid Models
Mediation cannot be effective without enforceability.
a. Domestic legislation incorporating mediation
Countries should incorporate mediation agreements into enforceable domestic instruments similar
to arbitration awards.
b. Med-Arb and Arb-Med frameworks
Hybrid models combine the flexibility of mediation with the enforceability of arbitration. This is
especially useful in transnational corporate accountability cases.
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c. International enforcement models
Building on the Singapore Convention, a future “Human Rights Mediation Convention” could
harmonize enforcement standards across states.

7.3 Way Forward
As transnational human rights disputes become more prevalent, the future of global justice will
depend on developing dispute-resolution mechanisms that are accessible, participatory, and
adaptable. Mediation is poised to play an increasingly significant role, but its future depends on
integrating it into global governance in thoughtful and strategic ways.
7.3.1 Developing a Comprehensive Global Framework on Human Rights Mediation
A consolidated UN-endorsed framework could:

e outline core principles,

e set minimum procedural standards,

e prescribe transparency rules,

e clarify the role of states,

e detail remedies and enforcement options,

e and establish guidelines for monitoring and reporting.
Such a framework would address fragmentation across institutions, ensure consistency, and elevate
mediation as a recognized pillar of international human rights protection.
7.3.2 Leveraging Technology and Digital Mediation Platforms
Digital mediation holds immense promise for transnational dispute resolution, particularly when
communities are geographically dispersed.
However, digital mediation must be designed with care:
Benefits

e Enables participation from remote areas,

e Reduces cost and travel barriers,

e Facilitates multilingual communication through integrated translation tools,

e Allows real-time data sharing.

e Digital inequality,

e Privacy concerns,

e Exclusion of communities lacking connectivity.
To avoid deepening inequalities, digital mediation must be accompanied by investments in
connectivity, training, and data-security systems.
7.3.3 Promoting a Global Culture of Dialogue and Restorative Justice
Long-term transformation requires that mediation not be viewed as an alternative or secondary
mechanism but as a philosophical orientation toward conflict.
This requires:

e Incorporating mediation training into legal education,

¢ Encouraging corporate boards to adopt dialogue-based governance systems,

¢ Integrating mediation practices into state institutions and public administration,

e Promoting community-driven approaches to conflict,
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¢ Embedding restorative practices in global justice movements.
As global challenges—from climate change to digital harms—become more complex, adversarial
methods will be insufficient on their own. A culture of dialogue must underpin global governance.

Final Reflection

Mediation has the capacity to transform how the global community responds to transnational human
rights and public interest disputes. Its ability to centre the voices of affected communities, adapt to
cultural contexts, and craft forward-looking, restorative outcomes makes it uniquely suited to the
demands of a globalized world. Yet, its success depends on embedding it within a robust, rights-
based, and well-regulated framework that upholds fairness, transparency, and accountability.

Courts will always remain crucial for enforcing hard rights and addressing egregious violations. But
mediation—when implemented thoughtfully—offers something the courtroom cannot: the chance
for dialogue, healing, and collaborative problem-solving. It provides a space where law meets
empathy, where rights are balanced with realities, and where communities can reclaim agency over
their futures.

As the international system evolves, mediation must be developed not merely as a technical tool but
as an essential component of a more humane, participatory, and responsive global justice
architecture.
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